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Gentlemen:

Enclosed for recordation under the provisions of Section 20(c) o

the Interstate Commerce Act,
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(5) counterparts of an Agreement and Assignment dated as of May 1,
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as amended, are the original and five (5)
counterparts of a Conditional Sale Agreement and the original and five

197

i
The general description of the railroad equipment covered by the 4
enclosed documents is set forth in Schedule A attached to this letter and

made a part hereof.

The names and addresses of the parties are:

Assignor under Agreement and
Assignment

Assignee under Agreement and
Assignment:

Vendor under the Conditionali‘ .
Sale Agreement:

*

Vendee under the Conditional
Sale Agreement:

Ortner Freight Car Company
2652 Erie Avenue
Cincinnati, Chio 45208

Citibank, N. A,
399 Park Avenue
New York, New York 10022

’:”2

Ortner Freight Car Company
2652 Erie Avenue
Cincinnati, Chio 45208

Union Railroad Company

600 Grant Street

P.O. Box 536

Pittsburgh, Pennsylvania 15230
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The undersigned consents to the above Conditional Sale Agreement
and Agreement and Assignment and has knowledge of the matters set forth
in the enclosed documents,

Please return the original and four (4) copies of the Conditional Sale
Agreement and Agreement and Assignment to Paul M. Willard, Esq.,
Union Railroad Company, P, O. Box 536, Pittsburgh, Pennsylvania 15230,

Enclosed is a check in the amount of $50. 00 covering the required
recording fee.

Very truly yours,

UNION RAILROAD COMPANY
. \f: , I

/l

By )
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SCHEDULE A

To Conditional Sale Agreement

MANUFACTURER . « . « o« v v v v 0 .. . . .Ortner Freight Car Company

DESCRIPTION OF EQUIPMENT . . . . . . . . Ninety-Two (92) 70-ton
© capacity coke hopper cars
. bearing Union Railroad Company
Identifying Nos. 2200 to and
including 2291 ~

SPECIFICATIONS. . . . . . . . . .. . . . . .Specification No. OCN 1300-7-76
BASE PRICE . + . . . .. e e e ... ....$18,525.00 per car ]
' "~ ($1, 704, 300 for Ninety-Tvﬁ; (XZ)
Cars)
DELIVER TO . vt v v v v v v e e s e e v Union Railroad Company
PLACE OF DELIVERY . . . . . . v v v v v .. F.o.t. Manufacturer's Shop
ESTIMATED DELIVERY DATES, . . . . . . . July 30, 1977

OUTSIDE DELIVERY DATE . .. . . . . ... August 31, 1977



Bnterstate Commeree Commigsion
Washington, B.E. 20423

OFFICE OF THE SECRETARY

Paul M. Willard,Esq.
Union RR. Company
P.0.Box 536
Pittsburgh, Pa. 15230

Dear  girp:

8/9/77

The enclosed document(s) was recorded pursuant to the

provisions of Section 20(c) of the Interstate Commerce Act,

49 U.S.C. 20(c), on

at  10:30am ,

and assigned recordation nunlber(S) 8930 & /?930-4

Enclosure(s)

Sincipt/é/ly/ ours,

A i
£q !
// J ’ /o
H.G. Homme, Jt.
Acting Secretary

SE-30-T
(6/77)
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, CONDITIlONAL SALE AGREEMENT
Dates as of May 1, 1977
Between
ORTNER FREIGHT CAR COMPANY
as Vendor

UNION RAILROAD COMPANY

as Vendee

Re:

$1,102, 000 Maximum Principal Amount
Conditional Sale Indebtedness due 1982

of

- UNION RAILROAD COMPANY
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CO;NDITIONAL SALE AGREEMENT

CONDITIONAL SALE AGREEMENT dated as of May 1, 1977
between ORTNER FREIGHT CAR COMPANY ("Manufacturer') and UNION R AIL-
ROAD COMPANY. a Pennsylvania corporation ("Railroad").

“WHEREAS, the Manufacturer is willing to sell and deliver to the
Railroad, and the Railroad is willing to purchase, the railroad equipment
described in Schedule A attached hereto (collectively the "Equipment' or
"Items' and individually "Item of Equipment'' or '"Item!''); and

WHEREAS, the Manufacturer and the Railroad have agreed
that this Agreement shall exclusively and completely state the rights of
the Manufacturer and the Railroad with respect to the Equipment and shall
supersede all other agreements, oral or written, with respect to the
Equipment!

7 : NOW, THEREFORE, in consideration of the mutual promises,
covenants and agreements hereinafter set forth, the parties hereto agree
: as follows:

SECTION 1. CONSTRUCTION AND SALE,

The Manufacturer will sell and deliver to the Railroad, and the
Railroad will purchase from the Manufacturer and accept delivery of and
pay for as hereinafter provided, the Equipment, each Item of which shall
be constructed in accerdance with the applicable specifications referred to
in Schedule A hereto, with such modifications thereof as may be agreed upon
in writing by the Railroad and the Manufacturer (which specifications and
modifications, if any, are hereinafter called the "Specifications'), The design
and quality of equipment and material used in the manufacture of such Items
shall conform to all Department of Transportation requirements and specifica~
tions for new equipment, and to all standards recommended by the Association
of American Railroads, interpreted as being applicable to new railroad equip-
ment of the character of such Items as of the date of this Agreement,

SECTION 2. DELIVERY.

2.1. The Manufacturer will deliver the various Items of Equip-
ment to the Railroad in accordance with the delivery schedule set forth in
Schedule A hereto; provided, however, that the Manufacturer shall have no
obligation to deliver any Item of Equipment herecunder subseguent to the filing .
by or against the Railroad of a petition for reorganization under Section 77 of
the Bankruptcy Act.



2.2, The Manufacturer's obligatiocn as to ¢time of deliv-
ery is subject, however, to delays resulting from causes beycnd
the Manufacturer's reasonable control, including, but nct limited
to, acts of God, acts of government such as embargoes, oriorities
and allocations, war or wvar conditions, riots or civii commectlon,
sabotage, strikes, differences with workmen, accidents, fire, flcod,.
explosicn, damagz to plant, equipment or facilitles, or delays 1n
recelving necessary materials.

2.3. Notwilthstanding the foregoing provisions, any Egquip-
ment not delivered and accented on or before the outside delivery
date provided therefor in Schedule A hereto, shall be excluded frcm
thils Agreement and not included in the term "Equlipment" as used in
- this Asrcement. In the event of any sulh exclusion the Manufacturer
shall remain obligzated to construct, sell and deliver to the Rail-
road, and the Railroad shall remain cbligated to purchase from the
Manufacturer, accept delivery of and pay for, any of the Ecuipment
_thus excluded from this Agreement, and the Railroad and the Manu-

facturer shall exscute an agreement supplemental hereto limiting
“this Agreement to the Egulpment not excluded herefrom, and the HMan-
ufacturer and the Rallroad shall further execute a separate
ment providing for the sale of such excluded Equlipment by th
ufacturer to the Railrcad upon the same terms and conditions as
those ccntained herein, nodified only to the extent necessary to
provide for vayment in cash upon delivery of the Eauipment., elther
directly or indirectly by means of a conditional sale agreement,
‘equinment trust or other annroprlate method of filnancing as the
Rallroad may determine and as may be reasonably satisfactory to
the Manufacturer.

2.4, The Equipment during construction shall be subfect
to inspection by cne or more inspectcrs or other authorized revnre-
sentatives of the Rallroad. Upon completion of each Item of Egulp-
ment by the Manufacturer, it shall be pres ed to such inspectors
or representatives for inspection at the designated hercin
for c¢zlivery of such Item of Equipment, , 1f such Item cf Zguin-
ment conforms to the Specifications aoo ble theretc, such in-
spectors ¢r reoresentatlves shall excc )
facturer a certificate or certificates
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2.5. The Manufacturer shall bear the risk of loss of
each Item of Egulpment or damage theretce untll delivery to and
acceptance by the Rallroad. Upon delivery and acceptance by the



" Railroad of each of such Items of Equipment the Railroad shall bear the
risk of loss of or damage to such Items. :

SECTION 3. PURCHASE PRICE AND PAYMENT.

3.1. The base price per Item of Ejuipment, including freight
charges, if any, to place of delivery, but exclusive of interest and all
other charges, is as set forth in Schedule A hereto. The base price per
Iter of Equipment shall be subject to increase or decrease as may be
agreed to in writing by the Manufacturer and the Railroad, and the term
"Purchase Price' as used herein shall mean the base price as so increased
or decreased.

3.2. For the purpose of making settlement for the Equipment,
the Equipment shall be treated as one group of Items of Equipment (the
"Group”)

3.3. The Railroad hereby acknowledges itself to be indebted
to the Manufacturer in the amount of and hereby promises to pay to the
Manufacturer at such bank or trust company in the United States of America
as the Manufacturer or its assignee shall designate for payment to it, the
purchase price of the Items of Ejuipment as follows:

(a) On the Closing Date an amount equal to the Purchase
Price for all Items of Equipment in the Group, less an amount

equal to 65% of the Purchase rounded downward to the nearest
'$10, 000, and

(b) An amount equal to the difference between the Purchase
Price of the Equipment and the aggregate amount paid pursuant to
sub-paragraph (a) of this Section 3.3 (herein sometimes called the
"Conditional Sale Indebtedness') plus interest at the Citibank Base
Rate for the first through the 36th month and at the rate of the
Citibank Base Rate plus 1/4 of 1% per annum on the unpaid
principal balance for the 37th through the 60th month payable
in eight (8) consecutive semiannual installments commencing on
the third semiannual anniversary date of the Closing Date,
each of such eight (8) installments to include an amount equal to

-12.5% of the aggregate original amount of Conditional Sale Indebted-
ness. Interest on the unpaid amount of Conditional Sale Indebtedness
from time to time outstanding and then accrued hereunder shall be
payable quarterly commencing on the first quarterly anniversary
date of the Closing Date.

3.4. The term "Closing Date' with respect to the Group shall
mean such date which is not more than ten business days following presentation
by the Manufacturer to the Railroad of the invoice or invoices, and the Certi-
ficate or Certificates of Acceptance with respect to the Group, as shall be



fixed by the Railroad by written or telegraphic notice delivered to the
Manufacturer and any assignee thereof at least seven business days prior
to the Closing Date designated therein.

3.5, The term ""Business Days'' as used herein means
calendar days, excluding Saturdays, Sundays and holidays on which banks
“in the States of Pennsylvania or New York are authorized or required to
close,

3,6, "Citibank Base Rate'' shall mean the rate of interest
charged by Citibank, N, A. on 90 day loans to substantial and respectable
commercial borrowers in effect from time to time.

3.7. Interest hereunder shall be computed on the basis of a
year of 365 or 366 days, as the case may be, or the actual number of days
elapsed. '

3.8. The Railroad will pay interest at the rate of Citibank Base
Rate plus 1% per annum upon all unpaid balances of indebtedness and (to the
extent legally enforceable) upon interest, after the same shall have become
‘due and payable pursuant to the terms hereof, anything herein to the contrary
notwithstanding. '

3.9. All payments provided for in this Agreement shall be
made by the Railroad in such coin or currency of the United States of America
as the time of payment shall be legal tender for the payment of public and
private debts. All payments of installments of Conditional Sale Indebtedness
and/or interest-thereon and all payments due pursuant to Section 6 hereof shall
be made by wire transfer of immediately available funds to such bank in the
continental United States for the account of the Manufacturer or its assignee
as the Manufacturer or assignee shall from time to time direct the Railroad
in writing.

3.10. In addition to prepayment permitted under Section 6
hereof, the Railroad shall have the privilege of prepaying in the inverse
order of maturity any installment of the indebtedness prior to the date
it becomes due hereunder without premium or penalty. !

SECTION 4. TITLE TO THE EQUIPMENT.

4.1. The Manufacturer shall and hereby does retain the full
security title to and property in the Equipment until the Railroad shall have
made all of the payments hereunder and shall have kept and performed all
its agreements herein contained, notwithstanding the delivery of the Equip-
ment to and the possession and use thereof by the Railroad as herein pro-
vided. Any and all additions to the Equipment and any and all replacements
of the Equipment and of parts thercof and additions thereto shall constitute
accessions to the Equipment and shall be subject to all terms and conditions
of this Agreement and included in the term "Equipment' as used in this
Agreement,

-4



. 4,2, Vhen and only when the Manufacturer shall have been
pald the full indebtedness in respvect of the involce .cost of the
Equipment, together with interest and all other payments as hercin
provided and all the Railroad's other obligations herein contalned
shall have been verformed, absolute right to the possession of,
title to and property ih the Equipment shall pass to and vest in
the Railroad without further transfer or action on the part of the
Manufacturer, except that the Manufacturer, if requested by the
Railroad so to do, will execute a bill or bills of sale of the
Equipment releasing its security title thereto and property therein
to the Railroad or upon 1ts order free of all llens and encumbrances
created or retained hereby and deliver such bill or bills of sale to
the Rallroad at 1ts address specifled in Section 20 hereof, and will
execute in the same manner and deliver at the same place, for {iling,
registering, recording or denositing in all necessary public offices,
such iInstrument or instruments in writing as may be necessary or
appropriate in order then to make clear upon the public records the
title of the Railroad to the Eguipment, and will pay %o the Railrozd
any money pald to the Manufacturer, pursuant to Section 6 herecf and
not therefore applied as therein provided. The Manufacturer hereby
walves and releases any and all rights, existing or that may be ac-
quired, in or to the payment of any penalty, forfeit or damages for
failure to execute and deliver such bill or bills of sale or to flie
any certificate of payment in compliance with any law or statute re-
qulring the filing of the same, except for failure to execute and
deliver such bill or bills of sale to file such certificate within
-a reasonable time after written demand by the Railroad.

SECTION 5. MARKING OF EQUIPMENT. .

5.1, The Railroad will cause each Item of Equivment to
be kept numbered with its road number as set forth in Schedule A
hereto and will keep and maintain, plainly, distinctly, permanently
and consplcuously marked by a plate or stencll printed in contrasting
color upon both sides of each Item of Lguipment in letters not less
than one inch in height, the words "Thils Unilt subject to Conditicnal
Sale Agreement recorcded with the I.C.C.", with appropriate chances
thercof and additions thereto as from time fo time may be require
by law in order to protect the security title of the Manufacturer
to such Item of Egquipbpment, its rights under this Agreement and the
rights of any assignee under Section 14 hereof. The Rallrcad will
not piace any such Item of Equivment in operation or exercise any
control or dominion over the same until the requlred legend shall
have been so marked on both sides thereorl and will replace promntly
any such names and word or words which may be removed, cdefaced c¢or
destroyed. The Rallroad will not change the road number of any
Item of Eguipment except with the consent of the Manufacturer and
any assignee pursuant to Section 14 hereof and in accordance with
a statement of new rcad nurbers to be substituted therefor, which
consent and statement oreviously shall have veen filed with the
Manufacturer by the Rallroad and filed, rccerded or depnosited in all
public offices where thls Agreement shall have been filed, recorded
or deposited.

A
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5.2, Except as above provided, the Rallroad will not allow
the name of any verson, associatien or corporation to be placed on
the Equipment as a designaticn that might be interpreted as a claim
of ownership; provided, however, that the Railroad may cause the
Equipment to be lettered with the names or initials or other insignia
customarily used by the Rallrcad or its affiilates on railroad eqguip-
ment used by it of the same or a similar type of convenicnce of
ddentification of the right of the Raillroad to use the Equipment under
this Agreement.

SECTION 6. CASUALTY OCCURRENCES.

.6.1. In the event that any Item of Equipment shall be
ar become lost, stolen, destroyed, or irreparably damaged, cr shall
be requisit*oneﬂ or taken over by any governmental dhuhvrity under
the power of em*nent domain or otherwise (each such occurrence,
except for any requisition which by its terms is indefinite or
does not exceed the original term of this Agreement, being here-
inafter called a "Casualty Occurrence"), prior to the payment of
the indebtedness in respect of the purchase price of such Item,
together with interest thereon and all other payments requirezd
hereby, the Railroad shall, within ten days after it shall have
been determined that such Item of Equipment has suffered a Casu-
alty Occurrence, fully inform the Manufacturer in regard thereto.
The Rallroad shall, within 30 days of such determinaticn, pay to
"the Manufacturer a sum equal to the aggregate Casualty Payment (as
defined in Section 5.3 hereof) of such Item of Eguipment as of the
date of such payment and shall file with the Manufacturer.a certi-
ficate of a Vice President or the Comntroller or other Chief Account-
ing Officer of the Rallroad setting forth the Casualty Payment of
the Item of Equipment suffering a Casualty Occurrence.

‘ 6.2. Any money paid to the Manufacturer pursuant to
Section 6.1 hereof shall, so long as no Event of Default shall
have occurred and be COﬁuiu;-ng, be apprlied, in whole or in part,
as the Railraod shall direct in a u-;vuen *nstrument filed with
the Manufacturer, to prepay indebtedness in respect of the Pur-
chase Price of the Equipment hereunder c” £to or toward the cost
of an Item or Items of Equipment of new standard gauge railrocad
locomotive equipment which sh 11l be of the same character as the
Equipment described in Schedule A hereto to replace such Item of
Equipment having suffered a Casualty Occurrence and which new Item
or Items of Equipment shall be of a quality and have a value and
utility at least equal to such Item of Eguipment having suffered
a Casualty Occurence, as the Rallroad shall direct in such written
instrument. In case any such money shall be epplied to prepay
indebtedness, it shall be so applied, on the first installment
date for the payment of the Purchase Price of the Equipment next
following receipt by the lanufacturer of such written direction,
to prepay installments of the Purchase Price of the Equipment there-
after falling due in the 1nverse order of thelr maturities, but



without premium, and whether or not such amount shall be sufficient

to prepay one or more entire installments f{or portions thereof) of

the Purchase Price. In case c¢f replacenient the amount to be paid

by the Manufacturer in 'respect of any replacing Item shall not exceed
the lesser of the cost of such Item or the amount which such Item
would have cost if acguired on the earliest date when any of such mocney
was pald to the Manufacturer, and the Railroad shall pay any additicnal
cost of such Item. The amount which any such replacing Item would have
cost 1f acquired on the earliest date when any of such money was

paid to the Manufacturer shall be conclusively determined by the
certificate of a Vice-President or the Ccmptroller or cther Chiefl
Accounting Officer of the Rallroad to be filed as hereinafter pro-
vided. ' :

6.3. The payment to be made to the Manufacturer in re-
spect of each Item of Equipment having suffered a Casualty Occur-
rence (the "Casualty Payment") shall be deemed to be that porticn
of the original Purchase Price thereof remaining unpaid on the date
as of which such Casualty Payment shall be determined, plus inter-
est accrued thereon but unpaid as of such date.

- 6.4, So long as no Event of Default shall have occurred
and be continuing, any money paid to the Manufacturer pursuant to
this Section 6 shall, if the Railrcad shall in writing so direc
.be invested, pending its applicaticn as hereinabove provided, i
(1) such direct obligations of the United States of America or ob-

ligations for which the faith of the United States is pledged to
provide for the payment of principal and interest or (ii) open
market commercial paper given the highest rating by a national
credit agency or (iil) in certificates of deposit of commercial
banks in the United States of America having capital and surplus
aggregating at least $50,000,000, in each case maturing in not more
than one year from the date of such investment (all such invest-
ments belng hereinafter called "Investments'), as may be specified
in such written direction. A4ny such cbligations shall from time to
time be sold and the proceeds reinvested in such Investments as the
Railrecad may in writing direct. Any interest or earned discount
received by the Manufacturer on any Investments shall be held by
the Manufacturer and applied as herein provided. Upon any sale

or the maturity of any Investments, the proceeds thereof, plus' any
interest received by the HManufacturer thereon, up to the cost {in-
cluding accrued interest or earrned discount) thereof, shall be held
by the Manufacturer for application pursuant to this Section 6., and
any excess shall be paild to the Railroad. If such procceeds (plus
such interest or earned discount) shall be less than such cost,

the Railroad will promptly pay to the Manufacturer an amount egual
to such deficilency. The Raillroad will pay all cxpenses incurred

by the Manufacturer in connection with the purchase and sale of
Investments.
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. 6.5. The Railroad wlll cause any rcplacing Item to be
plated or marked as provided in Section 5.1 hereof. Any and all
such replacements of Ecuipment shall ccenstitute accessions to th
Equipment and shall be subject to all of the terms and condltions
of this Agrecment as though part cf the coriginel Eguipment cdeliv-
ered hereuncer and shall be included in the term "Equipment" as
used in this Agreement. Title to all such replacements shall be
free and clear of all liens and encumbrances and shall be taken
initially and shall remain in the name of the lManufacturer subject
to the provisions hereof, and the Railroad shall promptly execute,
acknowledge, deliver, file and record all such documents (includ-
ing the filing with the Interstate Commerce Commission in accord-

" "ance Wwith Section 20c¢c of the Interstate Commerce Act of an appro-
- priate supplemental agreement describing such replacements) and do
any and all such acts as may be necessary to cause such replace-
ments to com2 under and be subject to this Agreement and to pro-
tect the title of the iManufacturer to such replacements. All such

replacements shall be warranted in like manner as the Items reolaced

and the vendcr of the replacements shall, 1f other than the Manu-
facturer, duly consent to the subiection thereof to this Agreement
and agree ‘to be bound by all the %fterms and provisions conteined
herein in respvect of such replacements in like manner as the Man-
ufacturer is in respect of the original Equipment delivered here-
under.

6.6. Whenever the Railroad shall file with the Manufac-
furer, pursuant to the foregoing provisions of this Section 6, a
written direction to apply money to or tewerd the cost of a replac-
“ing Item of new standard gauge railroad car equipment, the

Railroad shall file therewith in such number of counterparts as

may reasonably be requested:

(a) a certificate of a Vice-President or the Comptrol-
ler or other Chief Acccunting Officer of the Railroad cer-
tifying that such replacing Item is new standard gauge
railroad car equipment and has been plated or marked as
required by the provisicns cof this Scction 6 and certifying
the cost of such replacinz unit, the amount which such re-
placing Item would have cost if acquired on the earliest
date when any such mecney was pald to the Manufacturer and
that the cost thereof does not exceed the fair value of
such Item and that such replacing item is of a quality and
has a value and utility at least equal to the Item replaced;
and

(b) an opinion of counsel for the Railroad that title
to such replacing Item is vested in the iManufacturer free angd
clear of all 1iens and encumbrances, and that such Item has

come under and become subject to this Agrecment.

8-
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. 6.7. In the event that any moneys paid to, or held by,
~the Manufacturer pursuant to this Section 6 are applied to the pre-
payment of indebtedness in resvect cf the Purchase Pricce, the Raill-
rcad will pay to the HManufacturer on the date of such application
interest then accrued and unpaid on the indebtedness so prepaid.

If an Event of Default shall have occurred and be contin-
ulng, then so long as such event of dzfault shall continue all money
then held by the Manufacturer pursuant to this Section 6 shall be
applied by the Manufacturer as if such money were money received
upon the sale of Equipnment pursuant to Section 16 hereof.

6.8. In order to facilitate the sale, or other disvosi-
tion of any Equlpment suffering a Cesualty Occurrence, the Manu-
facturer shall upon recuest of the Railrtvad, after deposit by the
.Rallroad cof a sum equal to the Casualty Payment of such Equlpment,
execute and deliver to the Rallroad's vendee, assignee or nominee,
a bill of sale (withou:t warranties) for such Equioment, and such
other documents as may ve required to release such Equipment fronm
the terms and scope of thils Condltilonal Sale Agreement, in such
form as may be reasonably requested by the Railroad.

6.9. In the event that prior to the expiration of the

term of thls Agreement, the use of any Item of Equiopment is recui-
. sitioned or taken by any governmental authority under the vcwer of
“eminent domain or otherwise for an indefinite pericd or for a stated

period ending on cr betfore sald date, the Rallrcad’s duty to pay the
indebtedness in respect of the purchase price therecof shall continue
for the duration of such regulsitioning or taking. The Railroad
shall be entitled to receive and retain for its own account a1l
sums payable for any such period by such governmental authority
~as compensation for reqguisition or taking of vossession. ’

SECTION 7. ' TAXES.

All payments to be made by the Rallroad hereunder will
be free of exvense to the Manufacturer for collection or other
charges and will be free of exvense to the Manufacturer in re-
spect of the amount of any local, state or federal taxes, license
and reglstration fees, assessments, charges, fines, penalties,
sales, use and proverty taxes, gross rsceipts taxes arising out
of receipts from use or coeration of the Ecquipnment, and other taxes,
fees and governmental charges similar or dissimilar to the foreroing
(other than net income, excess profits and similar taxes) hereafter
levied or imnosed upocn,’or measured by, this Agreement or any sale,
use, vayment, shipment, delivery or transfer of tltle under the
"terms hereof, all of which expenses, taxes and licenses the Railroad
assumes and agrees to pay on demand in addition to the indebtedness



in-"respect of the purchase price of the Equioment. The Railroad
will also pay promptly all taxes and assessments which may be
Imposed upon the Equlpment or for the use or oreration thereofl

by the Raliroad or upon the earnings arising therefrom or upon the
Manufacturer solely by reason of its ownership thereof and will
keep at all times all and every part of the Equipment free and
.elear of all taxes and assessments which might in any way affect
the title of the Manufacturer or result in a lien uvon any Item of
Equipment; provided, however, that the Railroad shall be under no
obligation to pay any taxes, assessments, licenses, charges, fines
or penalties of any kind so long as it 1s contesting in good faith
and by aporopriate legal proceedings such taxes, assessments,
licenses, charges, fines or penalties and the nonpayment thereof
does not, in the opinion of the Manufacturer, adversely affect the
property or rights of the Manufacturer hereunder., If any such
expenses, taxes, assessments, llicenses, charges, fines or penalties
shall have been charged or levied against a Manufacturer directly
and pald by such Manufacturer, the Railroad shall reimburse such
Manufacturer on presentation of invoice therefor; provicded, however,
that the Railroad shall not be obligated to reimburse the Manu-
facturer for any expenses, taxzes, assessments, licenses, charges,
fines or penalties so vald unless the Manufacturer shall have sub-
mitted notice in wrlting to the Rallroad at least five business days
in advance of payment thereof.

SECTION 8. REPORTS AND INSPECTIONS.

8.1 On or before April l in each vear, commencing with the year
1978, the Railroad will upon request furnish to the Manufacturer an

* _accurate statement, as of the preceding December 31, (a) showing the

amount, description and numbers of the Items of Equipment then subject
to this Agreement, the amount, description and numbers of all Items

of Equipment that may have suffered a Casualty Occurrence during the
preceding 12 months (or since the date of this Agreement, in the case

of the first such statement), and such other information regarding the
condition or repair of the Equipment as Manufacturer may reasonably
request, and (b) stating that, in the case of all Equipment repainted during
the period covered by such statement, the markings required by Section
5.1 hereof shall have been preserved or replaced.

8.2. The Manufacturer shall have the right, at 1ts sole
cost and expense by its authorized representative, to insvect
the Equlpment and the Railroad's records with respect thereto,
at such times as shall be reasonably necessary to confirm to the
Manufacturer the existence and prover malntenance thereof during
the continuance of this Agreement.
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SECTION 9. POSSESSION, USE AND MAINTENANCE.

: 9.1, The Railroad, so long as 1t shall not be 1n default
under this Agrecmant, shall be entitled, from and after dellvery of
the Egquipment by the Manufacturer to the Rallroad, to the possession
of the Equipment and the use thereof by it, any affiliate or the
parent company (the "Parent Comvany") of the Rallroad upon the lines
.of rallroad owned or operated by any such affiliate or the Parent
Company or by it cecither alone or jointly with another and whether
under lease or otherwise, or upon the lines of railroad owned or
operated by any company controlled by or controlling the Railroad,
or over which it or any such affillate or the Parent Company has
trackage rights, or run through or operating agreements, firom and
after delivery of the Equipment by the Manufacturer to the Railrocad,
provided however that such use shall be subject to all the terms
and conditions of this Agreement only within the United States of
America. The Ralliroad may lcase the Eguipment to an affiliate or
its Parent Ccmpany but only upcn and sutject to all the terms and
conditions of the Agreement and provided that no such lease shall
relieve the Railroad of any liability or obligations hereuncer
which shall be those of a principal and not a surety.

9.2, The Railroad shall use the Equipment only in the
manner for which it was designed and intended and so as to subject
~ 1t only to ordinary wear and tear. The Rallroad shall, at its own
cost and expense, ma2intain and keep the LZauipment in good crder,
condition and revair, ordinary wear and tear excepted., The Rail-
road shall not modify any Item of Equipment without the written
authority and anproval,of the Manufacturer which shall not be un-
reasonably withheld, provided that no such aporoval shall be required if

" and to the extent such modification is required by Section 11 hereof. Any

parts (exceot communications, signal and automatic control equ
ment and devices having a simlilar use which arec added to any I
of Equipment by the Railroad, the cost of which 1s not lnclude
the Purchase Pricz of such Item and which are not required for the
overation or use of such Item by the Interstete Commerce Ccmmission,
the Department of Transpcrtation or any other regulatory body) in-
stalled or replacements made by the Rallrocad upon any Item of Eaqulpn-
ment shall be considered accessions to such Item of Equirnment and
title thereto shall be immediately vested in the Manufacturer, vwith-

out cost or expense to the Hanufacturer.

s
Dt

SECTION 10. PROHIBITION AGAINST LIENS

10. 1. Other than any subordinate lien imposed.by the First and Refunding
Mortgage of Railroad to United States Trust Company of New York, dated
August 1, 1946, the Railroad will pay or satisfy and discharge any and all sums
claimed by any party by, through or under the Railroad or its successors or
assigns which, if unpaid, might become a lien or a charge upon any Item of
Equipment equal or superior to the security title of the Manufacturer, and any
liens, entumbrances or charges which might be levied against or imposed upon -
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any Item of Equipment as a result of the failure of the Railroad
to perform or observe any of its covenants or agreements under this
Agreement, but shall not¢ be requlred to pay or discharge any such
clalm so long as the validity thereof shall be contested by the
‘Railroad in good falth and by appropriate legal proceedings in any
reasonable manner and the nonnayment thereof does not, in the
opinion of the Manufacturer, adversely affect the property or
rights of the Manufacturer hereunder.

10.2. This covenant will not be deemed breached by rea-
son of liens for taxes, assessments or governmental charges or lev-
les, In each case not due and delinguent, or 'undetermined or in-
choate materialmen's mechanics'!, workmen's, repairmen's or other
liens arising in the ordinary course of business and, in each case,
not delinguent (such llens being herein called "permitted liens").

SECTION 11. 'RULES, LAYWS AND REGULATIOKS,

: During the term of this Agreement the Rallroad will com-
ply in all respects with all laws of the Jurisdictions in which its
operatlions involving the Equipment may extend, with the Interchange
Rules .of the Association of American Railroads and with all lawrlul
rules of the United States Department of Transvportation and any
other leglslative, executlive, administrative or judicial body ex-
erclsing any power or jurisdiction over the Equipment, to the ex-
tent that such laws and rules affect the operation or use of the
Equipment; and in the event that such laws or rules require the
alteration of the Lgulvment, the Railroad will conform therewith

at its expense, and will maintain the same in prover condition

for operaticn under such laws and rules; provided, however, that
the Railrcad may, in gcod faith, contest the validity or applica-
tion of any such law or rule in any reascnable manner which dces
not, in the opinion of the Manufacturer, adversely affect the prop-
erty or richts of the Manufacturer hereunder.

SECTION 12. INDEMNITIES. ° .
12.1. The Railroad agrees to indemnify, protect and
hold harmless the Manufacturer asainst all losses, damages, injur-
ies, liabilliitles, claims and demands whatsoever, regardless of the
cause thereof, and expenses in ccnnecticn therewlith, including
claims for strict lizbility in tert and counsel fees, arising cus
of retention by the HManufacturer of security title to the Egquipment,
or out of the use and operation thereof during the period when
security title theraio remains in the Ienufacturer. This covenant
of indemnity shall continue in full force and effect notwithstanding
the full payment of the indebtedness in resvect of the Purchase
Price of the Equilpment and the conveyance of the Egquloment, as ovro-
vided in Secticn 4.2 hercof, or the termination of this Agreement
in any manner whatsoever. This provision shall not indemnify, protect or

hold the Manufacturer harmless from any liability borne by Manufacturer in
Section 12, 3. A . .
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12.2. As between the Manufacturer and the Railroad, the
Railroad, after delivery to and accepntance by the Rallroad pursuant
to Section 2.5 hereof, wiil bear the risk of, and shall not be
released frcm its oblilgations hereunder in the event of, any damage
to or the destruction or loss of any Item or of all the Equlnment.

12.3. The Manufacturer warrants that the Items of Equin-
ment will be built 1n accordance with the Specifications therefor -
and warrants that the Items of Equipment will be free from defects
in material (excent as to snecialties incorporated therein sneci-
fied by the Rallroad and not manufactured by the Manufacturer, in
résnect of which the Manufacturer hereby avpoints and constitutes
the Rallroad its agent and attorney-in-fact to assert and enforce
from time to time in the name of the Manufacturer but for the ac-
count of the Railroad and in all cases at the sole cost and expense
of the Rallroad whatever claims and rights the Manufacturer may have
against the manufacturer of the snpecialty) or workmanship under
"normal use and service, the Manufacturer's obliration under this
Section belng limited to making good at 1ts pmlant any pnart or parts
of any such Item of Equipment, which shall, within one year after _
the delivery of such Item of Equipment to the Railroad be returned to the Manufacturer

with transportation charges prevaid and which the Manufacturer's
examinaticn shall disclose to 1ts satisfaction to have been thus
defective; provided, however, that this warranty shall not annly to
(1) any components which shall have been repaired or altered unless
repaired or altered by the Manufacturer or its authorized service
representatives, 1, in its judgment, such repairs or alterations

. affect the stability of any such Item of Eguivment or (ii) anvy such
Item of Equipment which has been subject to misuse, neglicence or
accldent, THIS WARRANTY IS EXPRESSLY IN LIEU OF ALL OTHER WARRANTIES

iy

EXPRESS OR IMPLIED, IMNCLUDING ANY IMPLICD WARRANTY OF MERCHANTARILITV
OR FITHESS FOR A PARTICULAR PURPOSE, AND OF ALL OTHER OBLIGATIONS CR
LIABILITIES O THE PART OF THE MAUURACTURER, EXCEPT FOR ITS OBLI-
GATION HERZUIIDER AS LIMITED HEREBY, AND THE MANURACTURER NEITHERR
ASSUMES OR AUTHORIZES AMNY PHRSOH TO ASSUME FOR IT ANY OTHER LIABRILITY
IN COHMNECTION WITH THE CONSTRUCTION A:D DELIVERY OF TIE EQUIPMENT
EXCEPT AS ATCRESAID. 1IN NO EVENT SHALL THE MANUPACTURER BE LIARLE
FOR SPECIAL, INCIDENTAL OR COHSEQUENTIAL DAMAGES OR COMMERCIAL LOSS.
The Manufacturer reserves the rizht to make changes in the desigen

of, or add any imnrovements to, any Itcms of Equipment to be built

by it at any time with the anproval of the Railroad. The Manu-
facturer further agrees with the Rallroad that acceotance of any
Items of Equipment under Section 2.4 hereof shall not be deemed a
walver by the Rallroad of any of its rights under this Section 12,3.

=13~



SECTION 13. PATENT INDEMNITIES.

. 13.1.. Except in cases cf deslgns specified by the Rail-
road and not developed or purported to be cdeveloped by the Manu-
facturer, and articles and materials speciflied by the Raillroad and
not manufactured by the Manulacturer, the Manufacturer agreces to
Indemnify, protect and hold harmless the Raillroad from and against
“any and all lilability, claims, demands, costs, charges and expenses,
including royalty payments and counsel fees, in any manner imposed
upon or accruing against the Ralircad because of the use In or about
the construction or operation ol any Item of Lquipment, of any
design, article or material which infringes or is claimed to infringe
on or to constitute contributory infringement with respect to any
patent or octher right. The Railroad likewlse will indemnify, protect
and hold harmless the Manufacturer from and against any and all
liability, claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed upon or
accruing against the lManufacturer because of the use in or about the
constructlon or operation of any Item of Equirment thereof, or any
design specified by the Railroed and not developed or purported
be developed by the Manufacturer, or article or materlal specifi
by the Railroad and not manufactured by the Manufacturer, which
fringes or 1s claimed to infrings cn or to constitute contributory
infringement with respect to any patent or other right. In case any
Item of Equiprment is held to constitute infringement of any patent
or any similar right in respect of which liability may be charg
.against the Manufacturer, and the use of any Item of Equipment
enjoined, the Manufacturer shall, at its own expense and at 1ts
option, either procure for the Rallroad the right to continue u:
such Item of Equipment or replace the same with noninfringing e
ment or modify it so that 1t beccmes noninfringing, or remove &
infringing portion of the Item of Equipment and refund the.purchase
price and the ¢ransportation and installation costs of such pertion.
Without intending any limitation of the foregoing, the Manufacturer
agrees to and hereby does, to the extent legally possible without im-

palring any claim, right or cause of actlon hereinafier referred to,
transfer, assign, set over and deliver to the Railroad every claim, r
and cause of action which the lanufacturer has or hereafter shall
have agalnst the originator of any design or against the sSeller or
sellers of any designs or articles or materials purchased or other-
wise acquired by thes Manufacturer for use in or abcut the con-
struction or operation of the Items of Equipment on the ground that
any such desi¢n, article or material or operation thereof infringes
or 1s claimed to infringe on or %o constitute contributory in-
fringement with respect to any patent or other right and the Manu-
facturer further agrees to execute and deliver to the Railrosd 211
and every such further assurance 25 may be rezsonably requestsZ by
the Railroad, more fully to offectuate the assignment, transfer and
delivery of every such claim, righ% and cause of action. The Ianu-
facturer will give notice to the railroad cof any claim known to the
Manufacturer from which liability may be charged against the Railroad hereunder
and the Railroad will each give notice to the Manufacturer of any claim known to

it from which liability may be charged against the Manufacturer hereunder.
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13.2. The term "design" wherever used in this Agreemens
or in any assigmment.ofl this Agreement shall be deemed to incluce
formulae, systems, processes and combinations.

SECTION 14. ASSIGNMENTS.

14.1. Except as otherwise provided in Section 9.1
hereof, the Railroad will not sell, assign, transfer or
otherwise dispose of its rights under this Agreement or transfer
the right to possession of any Item of Equipment without first ob-
taining the written consent of the Manufacturer. An assignment
or transfer to a railroad company or other purchaser which shall
acquire all or substantially all the lines of railroad of the Rail-
road, and which by execution of an appropriate instrument satis-
factory to the Manufacturer, shall assume and agree to perform eaci
and all of the obligations and covenants. of the Railrcad hereunder,
shall not be deemed a breach of this covenant.

14.2. All or any of the rights, benefits and advantages
of the Manufacturer under this Agreement, including the right to
receive the payments herein provided to be made by the Rellroad
may be assigned by the Manufacturer and reassigned by an assignee
at any time or frcm time to time. ©No such assignment snall subject
any assignee to, or relieve the Manufacturer from, any of the obli-
gations of the Manufacturer to construct and dellver the Eguipnent
in accordance with Section 1 and 2.1 herecf, or to respond to its

warranties and indemnities contained in Sections 12.3 and 13 hereof,
or relleve the Rallroad of its obligations to the Manufacturer here-

under.

14,3 Upon any such assignment either the assignor or
the assignee shall give written notice to the Railroad, together
with a counterpart or copy of such assignment, stating the iden-
tity and post office address of the assigriee, and such aSSAgneé
shall, by virtue of such assignment, acguire all of the Manufac-
turer's right, security title and inierest in and to the Eguip-
ment subject only to such reservations as may be contained in such
assignment. From and after the receipt by the Railroad, of the
notificaticn of any such assignment, all payments thereafter to be
made by the Rellroad hereunder shall, to the extent so assigned,
be made to the assignee at the address of the assignee specified
in the aforesaid notice.

14.4. ‘The Railroad hereby acknowledges that, concurrently
with the execution and delivery of this Agreement and in accordance with
the custom of railroad equipment manufacturers, the Railroad has made
arrangements for and the Manufacturer is executing and delivering an-
Agreement and Assignment dated as of May 1, 1977 between the Manu-
facturer and Citibank, N. A, ("Citibank'), as Assignee (the "Investor")
pursuant to which the Manufacturer is assigning certain of its rights and
interest hercunder. The Railroad expressly acknowledges and agrees with
the Investor and its successors and assigns, for the purpose of inducing
the execution and delivery of said Agreement and Assignment by the Investor
and its advance to the Manufacturer in consideration therefor of an amount
equal to the difference betwcen the Purchase Price of the Equipment and the
aggregate amount paid by the Railroad pursuant to sub-paragraph (a) of

I 2
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Section 3.3 hereof, that the rights of the Investor and its successors and
assigns to the entire unpaid indebtedness in respect of the Purchase Price

of the Equipment or any part thereof as so assigned, together with interest
thereon, as well as all other rights hereunder so assigned, shall not be
subject to any defense, setoff, counterclaim or recoupment whatsoever,
whether by reason of any breach of any obligation of the Manufacturer with
respect to the Equipment or the delivery or warranty thereof or with respect
to any indemnity herein contained or any interruption from whatsoever cause
in the use, operation or possession of the Equipment or any part thereof, or
any damage to or loss or destruction of the Equipment or any part thereof,

or by reason of any other indebtedness or liability, howsoever and when
arising, at any time owing to the Railroad by the Manufacturer or to any
other person, firm or corporation or to any governmental authority, or for
any cause whatsoever, it being the intent hereof that, except in the case of a
wrongful act on the part of the Investor or its successors and assigns, the
Railroad shall be unconditionally and absolutely obligated to pay the Investor
the entire unpaid indebtedness in respect of the Purchase Price of the Equip-
ment as so assigned, together with interest thereon, all in the manner and upon
the dates set forth in Section 3. 3(b) hereof and as otherwise provided thereon.
Any and all such obligations, if any and howsoever arising, shall be and remain
"enforceable by the Railroad égainst and only against the Manufacturer.

14.5. In the event of any such assignment or successive assignment
by the Manufacturer of security title to the Equipment and of the Manufacturer's
rights hereunder with respect thereto, the Railroad will, whenever requested by
such assignee, change the names and word or words to be marked on each side
of each Item of Equipment so as to indicate the security title of such assignee
to the Equipment with such names and word or words as shall be specified by
such assignee, subject to the requirements of the laws specified by such
assignee, subject to the requirements of the laws of the jurisdictions in which
the Equipment shall be operated relating to such names and word or words for
use on equipment covered by conditional sale agreements with respect to rail-
road equipment. The cost of marking such names and word or words with
respect to the first assignee to this Agreement (or to any successor assignee
in case the first assignee is an agent or trustee) shall be borne by the Railroad.
The cost of marking such names and word or words in connection with any sub-
sequent assignment (other than to a successor agent or trustee if the first
assignee is an agent or trustee) will be borne by the subsequent assignee.

14.6. In the event of any such assignment prior to the completion
of delivery of the Equipment, the Railroad will, in connection with settlement
for the Group subsequent to such assignment, deliver to the assignee, at the
time of delivery by the Railroad of notice fixing the Closing Date with respect
to the Group., All documents reasonably required by the terms of such assign-
ment to be delivered by the Railroad to the assignee in connection with such
settlement, in such number or counterparts as may reasonably be requested.
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) 14,7. If this Agreement shall have bceen assigned by the
Manufacturer and the assignee shall not make payment to the lManu-

facturer on the Closing Date with reswpect to the Group of an amount
equal £o that vortleon of the purchase nrice of such Items of Egulpn-
ment included in the Group as provided in the instrument of assign-

ment, the Manufacturer will promptly notify the Railroad of such
event, such Items of Egulpment included in the Group shall be ex-
cluded thercupon and the Railroad shall not later than 60 days
after the Closing Date pay or cause to be pald to the Manufacturer
the purchase price of all such Items of Equipment, or the portion
thereof unpald by the assignee, such payment to be in cash or if
the Manufacturer and the Rallroad shall mutually agree, by

means of a conditional sale agreement, equipment trust or cther
appropriate method of financing as the Railroad shall determine
and as may be reasonably satisfactory to the Manufacturer.

SECTION 15. DEFAULTS.

15.1. In the event that any one or more of the follow-
ing events of default ("Events of Default") shall occur and be
continuing, to-wit:

(a) The Rallroad shall fail to pay in full any sum
payable by the Ralilroad when payment thereof shall be due
under Section 3 or 6 hereof and such default shall continue
for five days; or

_ (b) The Railroad shall fall or refuse to comply with
any covenant, agreement, term or provision of this Agree-
ment cn its part to be keot and performed or to make pro-
vision satisfactory to the Manufacturer for such compliance
for more than 30 days after written notice from the Manu-~
facturer specifying the default and demanding the same to
be remedied; or

(c) Any representation or warranty made by the Railroad
herein or in any statement or certificate furnished to the Manu-
facturer or any assignee of the Manufacturer pursuant to or in
connection with this Agreement, the Agreement and Assignment
dated as of May 1, 1977 or the Finance Agreement dated as of
May 1, 1977 proves untrue in any material respect as of the
date of issuance or making thereof; or

(d) A petition for reorganization under Section 77 of
the Bankruotcey Act, as now censtituted or as said Section 77
may be hereafter amended, shall be filed by or asgainst the
Rallroad and (unless such petition shall have been dismissad,
nullified, stayed or otheriise rendered ineffective but then
only so lonm as such stay shall continue in force or such
ineffectiveness snall continue) all the oblirations of the
Railroad undzr this Agreement sholl not have been duly as-~
sumed in wriflng, pursuant to a court order or decree, by



" a trustee or trustees avnpointed in such proceedings in such
manner that such obligations shall have the same status as
obligations incurred by such a trustee or trustees within
30 days after such eppointment o 60 days arter such peti-
tion shall have been filed, whichever shall be eariier, or

(e} Any other nroceedings shall be commenced by or
against the Railroad for any relief under any bankruntcy
.or insolvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, arrangements,
compositions or extensions (other than a law which does not
permit any readjustment of the indedtedness payable hereunder)
and (unless such vroceedings shzll have been dismissed, nulli-
fied, stayed or otherwise rendered ineffective but then only
so long as such stay shall continug in force or such inefiec-
tiveness shall continue) 211 the obligations of the Railrcad
under this Agreement shall not have been duly assumed in writ-
" 1ing, pursuvant to a court corder or decree, by a trustee cr
trustees or receiver or receivers appointed for the Railrcad
or' for the property of ‘the Railroad in connection with any such
proceedings in such menner that such obligations shall have
the same status as obligations incurred by such a trustee cr
trustees or recelver or recelvers, within 30 cdays aifter such
appointment or 60 days after such proceedings shall have been
commenced, whichever shall be earlier; or

(f) The Rallrcad shall make or suffer any unauthorized
assignment or transfer of this Agreement or any interest here-
in or any unauthorized transfer of the righL to possession of
any Item of the Egulpment;

then at any time after the occurrance and during the continuance of such
an Event of Default the Manufacturer may, upon written notice to the
Railroad and upon compliance with any legal requirements then in force
and applicable to such action by the Manufacturer, declare the entire
indebtedness in respect of the Purchase Price of the Equipment, together
with the interest thereon then accrued and unpaid, immediately due and
payable, without further demand, and thereafter the aggregate of the un-
paid balance of such indebtedness and interest shall bear interest from
the date of such declaration at the rate of Citibank Base Rate plus 1% per
annum, to the extent legally enforceable, and the Manufacturer shall
thereupon be entitled to recover judgment for the entire unpaid balance
of the indebtedness in respect of the Purchase Price of the Equipment so
payable, with interest as aforesaid, and to collect such judgment out of
any property of the Railroad wherever situated.
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15.2. The Manufacturer may walve any such Event of De-
fault and its conseguences and rescind and annul any such delara-
tion by notice to the Rallroad in writing to that effect. Upcn
any such walver the resnective ricghts of the narties shall be as
‘they would have been if no such cefault had existed and no such
declaration had been made. Notwithstanding the provisions of this
paragranh, it 1s cxpressly understood and apgreed by the Rallroad
that time 1is of the essence of this Agreement and that no such
walver, rescission or annulment shall extend to or affect any
other or subsequent default or impalr any rights or remedies con-
sequent thereon.

SECTION 16. REMEDIES.

16.1. If an Event of Default shall have occurred and
be continulng as hereinbefore nrovided, then at any time after
the entlre indebtedness in respect of the Purchase Price of the
Equipment shall have been declared immediately due and payable éas
hereinbefore pnrovided and during the continuance of such default,
the Manufacturer may, upon such further notice, if any, as may
be required for compliance with any mandatory requirements of law
then in force and applicable to the acticn to be taken by the Man-
ufacturer, take or cause to be taken by its agent or agents immed-
late possessicn of the Equirment, or any Item thereof, without
liability to return to the Railroad any sums theretofore pzid and
free from all claims whatsoever, excent as hereinafter in this
Sectlon 16 expressly provided, and may remove the same from pos-
session and use of the Railroad and for such purnose may enter
upon the premises of the Railroad or where the Eguipment may be
located and may use and employ in connectlion with such removal any
supplies, services and aids and any available trackage and other
facllitles or means of the Railrcad, with or without process of law.

16.2. In case the Manufacturer shall rightfully demand
possession of the Eocuipment in pursuance of this Agreement and shall
reasonably designate a voint or voints uoon the lines of the Rail-
road for the delivery of the Zculvment to the Manufacturer, the
Railroad shall, at its own exvense, forthwith and in the usual
mann2r, cause the Equipment to be moved to such volint or points
as shall be reasonably designated by the Manufacturer and shall
there deliver the Equipment or cause it to be delivered to the
Manufacturer; and, at the option of the HManufacturer, the Manu-
facturer may keer the Eculvment on any of the iines of railroad
or premises of the Railroad, for a period not exceeding 180 davs,
untll the Manufacturer shall have leased, sold or otherwise dis-
posed of the same, and fcor such purpcse the Rallroad agrees to
furnish, without charge for rent or storage, the necessary facil-
ities at any polnt or points selected by the Manufacturer reascn-
ably convenlent. The agreement to deliver the Equlpment as here-~
inbefore provided 1s of the essence of this Agreement between the
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parties, and, upon avplication to any court of equity having juris-
diction in the premises, the Manufacturer shall be entitled to a
decree amainst the Rallroad requiring speciflic performance hereof.
The Rallroad hcraby expressly wailves any and all claims ageinst

the Manufacturer and its agent or agents for damages of whatever
nature in connection with any retaking of any Item of Equipment in
any reasonable manner. ’

16.3. If an Event of Default shall have occurred and be
continuing as hereinbefore provided, then at any time thereafter
during the continuance of such default and after the entire indebt-
edness 1in respect of the Purchase Price of the Equlpment shall have
been declared immediately due and payable as hereinbefore provided
(unless such ceclaration has been rescinded and annulled as pro-
vided in Secticn 15.2 hereof), the Manufacturer (after retaking
possesszion of the Equipment as hereinbefore in this Section 16 pro-
vided) may at its election retalin the Equipment z2s its own and make
such disvosition thereof as the ianufacturer shall deem fit {(in-
cluding, if the Manufacturer so elects, the leasing of the Equip=-
ment on such terms as 1t shall deem fit), and in such event all
the Railroad’s rights 1n the Equlpment wlll thereupon terminate
and, to the extent not prohibited by any mandatory reqguirements of
law, all vayments made by the Railroad may be retalned by the Manu-

r
1
N

.provided, hewever, that 1f the Raillroad, within 30 days of receipt
of notite of the Manufacturer's election to retain the Equiprment
for 1ts own usce, as hereinafter provided, shall pay or cause to

be pald to the Manufacturer the total unpald balance of the in-
debtedenss 1n respect of the Purchase Price of 21l the Eguipment,
together with interest thereon accrued and unpaid and all other
paymznts due by the Railroad under this Agreement, then in such
event absolute »ight to the pessession of, tiltle to and proverty
in such Equipment shall pass to and vest 1n the Raillroad; or the
Manufacturer, with or without the retaking of vossession thereof
may, at its election, sell the Equipment, or any Item thereof,
free from any and all claims of the Rallroad, or of any other
party claiming by, through or under the Reliroad, at law or in
equity, at public or private sale and wilth or without advertisement
as the Manufacturer may determine; and the proceeds of such sale,
less the attorncys' fees and any other expenses incurred by the
Manufacturer in taking possession of, removing, storing and sell-
ing the Equipment, shall be credited to the amount due to the lMan-
ufacturer under the orovisions of this Agreement. Written notice
of the Manufzactureris election to retoin the Zgulnment for its owr
use may be given {o the Rallrczad by telegram or registered mail
addressed to the Railroad as orovided in Scction 20 hereof, at any
time Quring a period of 30 days after the entire indebtedness in
respect of Purchase Price shall have been declared immediately due
and payable as hereinbefore nrovided; and if no such notice shall
have been given, the ianufacturer shall be deecmed to have elected
to sell the Zguipment in accordance with the preovisions of this
Section 16.

R A
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16.4. Any sale hereunder may be held or conducted at such
place or places and at such time or times as the Manufacturer may
snecify, in one lot and as an entirety, or in separate lots end with-
out the necessity of gathering at the place c¢f sale the preperty to
be so0ld, and in general 1n such manner as the Manufacturer may de-
termine, provided that the Railroad shall be glven written notice
of such sale not less than 30 days oprior thereto, by mall addressed
as provided herein. If such sale shall be a private sale, it shall
be subject to the rights of the Rallroad to purchase or provids a
purchaser, within 30 days after notice of the proposed sale price,
at the same price offered in writing by the intending vurchaser or
a better price. In the event that the Rallroad does not exercise
said right to purchase or vrovide a purchaser for the Eguipment,
the Manufacturer may bid for and become the purchaser of the Eguip-
ment, or any Item thereof, so offered for sale without accountability
to the Railroad (excent to the externt of surplus money received as
hereinafter provided in this Section), and in vayment of the Pur-
chase Price therefor the Manufacturer shall be entitled to have
credited on account thereof all sums due to the Manufacturer from
the Railroad hereunder. :

, 16.5. Each and every power and remedy hereby specifically
given to the Manufacturer shall be in addition to every other power
and remedy hereby specifically given or now or hereafter existing
at law. or in equity, and each and every power and remedy may be
exerclsed from time to time and simultaneously and as often and in
such order as/may be deemed expedient by the lManufacturer. All
such powers and remedies shall be cunulative, and the exercise of
one shall not be deemed a walver of the right to-exercise any other
or others., ©No delay or omission of the ManufTacturer in the exer-
cise of any such vower or remedy and no renewal or extension of
any nayments due hercunder shall impair any such power or remedy
or shall be construed to be a walver of any default or an acquies-
cence therein. '

16.6. All sums of money realized by the Manufacturer
under the remedles hereln provided shall be avpolied, first to the
payment or the expenses and liabilities of the Manufacturzsr herein
undertaken to be paild, second to the payment of the indebtedness
in respect of the Purchase Price of the Eguipment and third to the
payment of interest on the indebtedness in resvmect of the Purchase
Price of the Equlpment accrued and unoaid. If, after apnlying as
aforesaid all sums of money realized by the Manufacturer, there
shall remain any amount due to it under the provisions of this
Apgreement, the HManufacturer may bring sult therefor and shall be
entitled to recover a judgment therefor against the Railroad. If,
after avplying as aforesaid 211 sums realized by the Manufacturer,
there shall remain a surplus in the nossession of the Hanufacturer,
such surclus shall be pald to the Rallroad. '
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15.7. The Rallroad will pay all reasonable expenses, in-
cluding attorneys' fees, incurred by the Manufacturer in enferecing
its remedies under the terms of this Apgreement. In the cvent thas
the HManufacturer shall bring any suit to enfcerce any of 1ts rights
hercunder and shall be entitled to judgment, then in such suli the
Manufacturer may recover reasonable expenses, including attorneys:
fees and the amount thereof shall be included in such judgment.

16.8. The foregoing provisions of this Section are sub-
Ject in all resvects to all mandatory requirements of law at the
time in force and applicable thereto.

SECTION 17. APPLICABLE STATE LAWS.

17.1. Any provision of this Agreement prohibited by any
applicable law ofl any state, or which by any applicable law of any
state would convert this Agrszement into any instrument other than
an agreement of conditional sale, shall as to such state be inef-
fective, without modifylng the remaining provisions of this Agree-
ment’. there, however, the conflicting provisions of any applicable
state law may be waived, they are hereby waived by the Railroad to
the full extent permitted by law, to the end that this Agrcement
shall be deemed to be a conditional sale agreement and enforced
- as such. -

17.2. ZIxcept as otherwlse vrovided in thils Agreement,
the Rallroad, to the full extent vermitted by law, hereby wailves
all statutory or other legal requirements for any notice of any
"kind, notice of intention to take possession of or to sell the
Equlpment, or any Item thereof, and any other requirements as to

- the time, place and terms of sale thereof, and cther requirements
. E - ]

with resvect to the enforcement of the Manufacturer's rights here-
under and any ‘and all rights of redemption.

- SECTION 18. EXTENSION NOT A WAIVER. ' °

No delay or ommission in the exercise of any power or
remedy herein provided or otherwise available to the Manufacturer
shall impair or arfect the Manufacturer's right thereafter to exer-
cise the same. Any extension of time for payment hereunder or other
indulgence cduly granted to the Rallrocad shall not otherwise alter
or affect the Manufacturer's rights or the oblipgations of the Rail-
road hereunder. The Manufacturer's acceptance of any payment alfter
it shall have become due hereunder shall not be deemed to alter or
affect the Raillrcad's obligatlons or the Manufacturer's rights
hereunder with respect to any subsequent payments or defaults
therein. '



_SECTION 19. RECORDIKG.

The Railroad will cause thls Agreement, any assignment
herecof and any supplements hereto and thereto te be filed, recorded
or deposited and re-~filed, re-recorded or re-deposited, if neces-
sary, with the Interstate Commerce Commission, and otherwise as
may be reaguired by law or reasonably requested by the Manufacturer
for the nurpose of proper nrotection, to the satisfaction of counsel
for the Menufacturer of its security title to the Egulpment and its
rights under thls Agreement or for the purpose of carrying out the
intention of this Agresement; and the Rallrcad will promptly furnish
to the Manufacturer certificates or other evidences of such filing,
recording or depesiting, and an opinlon or opinions of counsel for
the Rallroad with respect thereto, satisfactory to the Manufacturer.

SECTION 20. NOTICE.

Any notice hereunder to any of the parties designated
below shall be deemed to be vroverly servad i delivered or mailled
to it at the followlng specifled addresses:

(a) to the Railroad: Union Railroad Company,
~Attention: V. W. Kraetsch, Vice President-Finance,
Post Office Box 536, Pittsburgh,.Pennsylvania 15230,

A (b) to the Manufacturer: Ortner Freight Car Compaﬂny.
© 2652 Erie Avenue, Cincinnati, Ohio 45208, .

(c) to any assignee of the Manufacturer, or of
the Railrocad, at such address as may have been furn-
ished in writing to the Railroad or the HManufacturer,
as the case may be, by such assignee,

or at such obther address as may have been furnished 1n writing
by such party to the other parties to this Agreement.

SECTION 21, HEADINGS.

- All section headings are inserted for convenience only
and shall not affect any construction or interpretation of this
Agreement.

SECTION 22. EFFECT AND MODIFICATIOIl OF AGREEHENTS.
This Agreement and the Schedule relating héreto, exclu-
sively and completely state the rights and agreements of the Man-

ufacturer and the Railroad with reswnect to the Equipment and suver-
sede all other agreements, oral or written, with respect to the
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Equipment. No variation of this Agreement and no waiver of any
of 1ts provisions or conditions shall be valid unless in writing
and duly exeucted on behalf of the Hanufacturer and the Railroad.

SECTION 23. LAW GOVERNING.

The terms of this Agreement and all rights and obliga-
- tions hereunder shall be governed by the laws of the State of
New York; provided, hcwever, that the parties shall be entitled
to all rights conferred by Sectlon 20¢ of the Interstate Ccmmerce
Act and such additionzl rights arising out of the filing, record-
ing or depcsiting hersof and of any assignment hereof as shall

be conferred by tha laws of the several jurlsdictions in which
this Agreement or any assignment hereof ghall be filed, recorded
or deposited. '

L2
:

SECTION 24, DEFINITIONS.

, The term "Manufacturer", whenever used in this Agreement,
means, before any assignment of any of its rights hereunder, Ortner Freight Car
Company, and any successor or successors for the time being to the properties
and business thereof, and, after any such assignment, any assignee or assignees
for the time being of such particular assigned rights as regards such rights,

and also any assiscnor as regards any rights hereunder that are re-
tained and excluded from any assignment.

SECTION 25. PAYMENT OF EXPENSES. .

The Railroad will pay all reasonable costs, charges and
expenses, excent the counsel fees of {he HManufacturer, but includ-
ing the fees and exvenses of counsel for the first assignee of this
Agreement and including stamp and cother taxes, 1f any, incident to
the printing or other durlicating, executicn, acknowledgnent, de-
livery, filing or rzcording of this Agreement, of the first assign-
ment, of any instrument supplemental to or amendatory of this Agree-
ment or the first assignment, and of any certificate of the nayment
in full of the incebtedness in respect of ourchase ovrice dus here-
under. In addition, the Railroad will pay all reasonable costs,
charges and expenses, including fees and expenses of counsel, and
including stamp and other taxes, if any, of the first assimnee of
this Agreement, Incurred in connection with the first assimament,
payments to the HManulacturer by the i assignee-and other parties,
and the performance of the functicns of the first assignee under the
first assignment and any related agreements.

i
©

5
i
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. *SECTION 26. CONSOLIDATION OR MERGER.

In case of any consolidation or merger to which the Rall-
road or the Manuflacturer shall be a pnarty, or in case of any sale
of all or substantially all the assets of the Rallroad or the Man-
ufacturer, the corporation resulting from such consolidaticn or
merger (1f other than the Railroad or the Manufacturer) or the
corporation which shall acguire such assets, shall expressly assume
all obligations hereunder, not then verformed, or the Railroad or
the Manufacturer, as the case may be, and shall become entitled

to all rights hereunder of the Rallrocad or the Manufacturer, es

the case may be.

_SECTION 27. EXECUTION.

. This Agreement may be executed in any number of counter-
parts, each of which so executed shall be deemed to be an oricginal,
and such counterovarts together shall constitute but one and the

. same contract, which shall be sufficiently evidenced by any such

original counterpart. Although this Agreement is dated for ccn-
venience as of the date first above written, the actual date or
dates of execution hereof by the parties heretc is or are, re-
spectively, the date or dates stated in the acknowledgments hereto
annexed,

IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be executed in their respnective cornorate names by
thelr officers or representatives, thersunto duly auvthorized, and
their respective cornorate seals to be hereunto affixed, duly at-
tested, all as of the date first above written.

ORTNER FREIGHT CAR COMPANY

FLE it

By
% President

(Corporate Seal)

Py
> )

2 U2l
tary

(Corporate Seal) UNION RAILROAD COMPANY

Its Vice Pres ident-Finance

-25-



STATE OF OHIO )
) - SS

COUNTY OF HAMILTON )

On this Y day of 1977, before me personally
appeared %C{ ¥ s , to me personally known,
who, being by me duly sworn, says that he is a c President of

ORTNER FREIGHT CAR COMPANY
that one of the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument was the free
act and deed of said corporation.

RO N
N T N
S A
NN I~ . LUAL d
S AR .

’ Notary Public

My Commission Expires:

Notary Public, Hamilton County, Ohio
My Commission Expires August 20, 1978
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COMMONWEALTH OF PENNSYLVANIA )

COUNTY OF ALLEGHENY )

On thisv//f%day o-f},u_?«' . 1977, before me personally appeared

Vernon W. Kraetsch, to me personally known, who being by me duly
sworn, says that he is the Vice President-Finance of UNION RAILRCAD
COMPANY, that one of the seals affixed to the foregoing instrument is
the corporate seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its Board of
Directors, and he acknowledged that the execution of the foregomg instru-
ment was the free act and deed of said corporation.

M/??&Zw,;.

Soa : Ncﬁ/ary Public

ﬁUROTHY M. TELLEP Nota P
HTISBURGH, “ALLEGHENY coul!tyrv "5’8’
MWCOMMISSION EXPIRES
EMBER IQ. 1978

\

My Commission Expires:
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SCHEDULE A

To Conditional Sale Agreement

MANUFACTURER . . . . « . . . . .. .. .. .Ortner Freight Car Company

DESCRIPTION OF EQUIPMENT . . . . . . . . Ninety-Two (92) 70-ton
capacity coke hopper cars
bearing Union Railroad Company
Identifying Nos. 2200 to and
including 2291

SPECIFICATIONS. « + v « ¢« v v « v v o . . . Specification No. OCN 1300-7-76
BASE PRICE . . . . . v v v v .. . . v . .. $18,525,00 per car
($1, 704, 300 for Ninety-Two (92)
Cars)
DELIVER TO . ... . .+ o o . o o . .. . . . . Union Railroad Company
PLACE OF DELIVERY , . . . . .. .. . ... F.o.t. Manufacturer's Shop
ESTIMATED DELIVERY DATES. . ... .. . July 30, 1977

OUTSIDE DELIVERY DATE , .. ... .. .. August3l, 1977



